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IN THE COURT OF APPEALS OF THE STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff/Respondent, 
v. 
JOSE V. GARZA, 
Defendant/Appellant. 
Case No. 890329-CA 
Priority No. 2 
JURISDICTIONAL STATEMENT 
The Utah Supreme Court had original jurisdiction over 
this case. Utah Code Ann. § 78-22-2(3)(i) (Supp. 1989). However, 
pursuant to Utah Code Ann. § 78-2-2(4) (Supp. 1989), the Utah 
Supreme Court transferred this case to the Utah Court of Appeals 
giving this Court jurisdiction to decide the case. Utah Code Ann. 
§ 78-2a-2(j) (Supp. 1989) . 
INTRODUCTION 
The Statement of the Issues, Statement of the Case, and 
Statement of the Facts are set forth in the Brief of Appellant at 
pages vi through 5. Appellant takes this opportunity to reply to 
the State's answer. 
SUMMARY OF THE ARGUMENT 
Mr. Garza insists that his opening brief sufficiently 
establishes the basis for this Court to reverse his conviction. He 
responds to the Statefs answer to clarify the misperception that 
Ms. Steele was hit with a weapon and to urge that the introduction 
of the subsection (a) allegation into the jury's deliberations 
compromised the verdict on procedural and/or constitutional grounds 
requiring that his conviction be reversed. 
ARGUMENT 
POINT. THE JURY'S VERDICT WAS COMPROMISED BY THE 
INTRODUCTION OF SUBSECTION (a) INTO THE 
DELIBERATIONS REQUIRING THAT THE CONVICTION BE 
VACATED AND A NEW TRIAL ORDERED. 
In its brief, the State asserts that the evidence adduced 
at trial was sufficient to support the conviction of Aggravated 
Sexual Assault against Mr. Garza under the Information's charge of 
subsection (l)(b) of Utah Code Ann. § 76-5-405. The State maintains 
that Ms. Steele's testimony established that Mr. Garza used or 
threatened the use of a weapon and that her testimony regarding the 
use of a gun was substantially corroborated. Brief of Respondent at 
13. Mr. Garza disputes that any evidence corroborates Ms. Steele's 
testimony that a gun was used or that her testimony is sufficient to 
sustain the conviction on the facts and circumstances of this case. 
The State contends that Mr. Garza struck Ms. Steele with 
the alleged gun. Brief of Respondent at 13. The record belies that 
claim disclosing that Ms. Steele was careful to testify that her 
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injuries were not caused by an alleged gun but rather by his hand. 
Q [Mr. Brown:] [Was defendant] driving with his 
left hand and holding the gun with the other hand? 
A [Ms. Steele:] Yes. 
Q Was he doing anything to hurt you at that time? 
A Tapping me on my face with the gun, hitting me. 
Q Which hand was he hitting you with? 
A The one with the gun in it. 
Q So he'd lay the gun down a while? 
A No. He still had it in his hand. 
Q You mean he pistol-whipped you with it? 
A No. Just like— 
Q Hit you with the gun? 
A With his hand. 
Q How many times? 
A Three or four times. 
(T. 192-93). 
Relying on this exchange, the State erroneously claims 
corroboration of the use of a gun from the testimony of Mr. and Mrs. 
Jones and later Deputy Rooke because they observed the injured lip 
of Ms. Steele. Brief of Respondent at 14-15. Notably, the citing 
of an injured lip by others who did not see the infliction of the 
injury falls short of corroborating the presence and use of a gun. 
Accordingly, the State is left only with the testimony of 
Ms. Steele to support the conviction against Mr. Garza. 
Nonetheless, the State urges that her testimony alone was more 
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believable to the jurors than that of Mr. Garza and, for that 
reason, claims the conviction against Mr. Garza must stand. 
Mr. Garza disagrees for the reasons indicated in his opening brief, 
and he insists that subsection (b) cannot sustain the verdict. 
Additionally, Mr. Garza urges this Court to find that 
under the facts and circumstances of this case, the jury likely did 
not reach the question of whether a gun had been used or threatened 
to be used (subsection (b)). Rather, once the alternative of bodily 
injury (subsection (a)) was presented to the jury, it more than 
likely was the basis of the guilty verdict. The evidence of the 
injury to the lip of Ms. Steele was substantially supported by the 
testimony; and, even though Mr. Garza denied responsibility for the 
injury, the jurors most likely found that subsection (a) was met 
without reaching a similar conclusion under subsection (b). 
Importantly, physical evidence supported the injury (the 
photograph) and was corroborated by the at-trial testimony of the 
Joneses and Deputy Rooke. Yet, no physical evidence (nor 
corroboration) supported Ms. Steele's claim that a weapon had been 
used. The prosecutor's closing argument supports that the jurors 
most likely relied on subsection (a) and never reached the 
subsection (b) possibility. After explaining that the decision on 
subsection (b) turned on whether Ms. Steele was believable because 
no weapon was produced (T. 293-95), the prosecutor then presented 
his more feasible and alternative claim, noting: 
The State has to prove that physical injury 
occurred. Physical injury is no big deal. All 
you have to do is prove there is some sort of 
pain. I will submit to you in your common 
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understanding as jurors, you donft get a lip that 
looks like that without it hurting. (T. 297). 
That showing of physical injury, defined as pain in Utah Code Ann. 
§ 76-1-601 (1953 as amended), was much more readily reached than the 
original theory of subsection (b). 
The jurors' probable reliance on subsection (a) to 
support the guilty verdict was improper because of procedural and 
substantive errors—Points II and III of Appellant's opening brief, 
respectively. Mr. Garza insists that those arguments presented in 
the opening brief correctly establish that the State may not support 
the conviction under the subsection (a) theory because the jurors 
were not entitled to consider the conviction on that basis, and, 
even if they were, the subsection is unconstitutional. See pages 
10-30 of Appellant's opening brief. Accordingly, the jury's verdict 
is compromised and this Court should vacate the conviction and 
remand for a new trial. State v. Troy, 688 P.2d 483 (Utah 1984). 
See also Cartwright v. Maynard, 822 F.2d 1477 (10th Cir. 1987), 
afffd on other grounds 100 L.Ed.2d 372 (1988); Collins v. Lockhart, 
754 F.2d 258 (8th Cir. 1985), cert, denied 474 U.S. 1013 (1985). 
Mr. Garza makes two additional comments in response to 
the State's answer. First, the State's answer to Point II is 
ill-founded. The State readily concedes that the trial court denied 
the prosecutor's Motion to Amend the Information to Include 
Subsection (a). Brief of Respondent at 19. The State then, 
however, suggests that "[t]he trial court apparently reconsidered 
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its ruling, although not reflected in the record, and instructed the 
jury under both subsections (a) and (b) in the elements 
instruction." Brief of Respondent at 19. Critically, the State 
next assumes the trial court's reconsideration as fact and then 
bootstraps the balance of its argument from that ill-based premise. 
Brief of Respondent at 19. 
Inasmuch as the State concedes no support in the record 
for the reconsideration theory, the argument must fail. This Court 
should not rule on matters outside of the record. State v. Bingham, 
684 P.2d 43 (Utah 1984); State v. Sparks, 672 P.2d 92 (Utah 1983); 
Burnham v. Hayward, 663 P.2d 65 (Utah 1983). 
Second, the Statefs claims of waiver for lack of 
objection or asking for a continuance (Brief of Respondent at 17-18, 
24) is without merit. Mr. Garza objected numerous times to the 
amendment of the Information including motions to dismiss the 
charges against him (T. 2-8, 243-44, 245-49); no more is required. 
State v. Johnson, 748 P.2d 1069, 1071-72 (Utah 1987); Rule 19(c), 
Utah Rules of Criminal Procedure (1980); Rule 20, Utah Rules of 
Criminal Procedure (1980). The conviction of Mr. Garza should be 
reversed for the reasons presented in his opening brief and those 
noted above. 
CONCLUSION 
For any and all of the foregoing reasons and those 
articulated in the opening brief, Appellant, Jose v. Garza, requests 
that this Court reverse his conviction and remand this case to the 
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district court with an order dismissing the charges or requiring a 
new trial. 
^ 
Respectfully submitted this Z2 day of July, 1989. 
A ' ^^t^o^} 
R. BROWN 
Attorney for Defendant/Appellant 
Attorney for Defenda pellant 
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